STATE OF NEW YORK

S. 4974 A. 8398

2003- 2004 Regul ar Sessi ons

SENATE - ASSEMBLY

May 5, 2003

IN SENATE -- Introduced by Sen. NOZZOLIO -- read tw ce
and ordered
printed, and when printed to be committed to the Conmittee on
Consuner
Protection

I N ASSEMBLY -- |ntroduced by COMWM TTEE ON RULES -- (at request
of M of
A. Tonko) -- read once and referred to the Comrittee on
Econom ¢
Devel opnent, Job Creation, Comrerce and | ndustry

AN ACT to anmend the general business law and the executive
law, in
relation to enacting the "New York notor fuel marketing
practices
act"; and providing for the repeal of such provisions upon
the expira-
tion thereof

The People of the State of New York, represented in Senate
and Assem
bly, do enact as foll ows:

1 Section 1. The general business law is anmended by adding a
new article

2 24-B to read as foll ows:

3 ARTI CLE 24-B

4 MOTOR FUEL MARKETI NG PRACTI CES ACT

5 Section 370. Short title.

6 370-a. Legislative findings and intent.

7

8

9

370-b. Definitions.
370-c. Predatory practices unlawful; exceptions.
370-d. Discrimnatory practices unlawful; exceptions.

10 370-e. Discrimnatory allocations unl awful.
11 370-f. Unfair practices unl awf ul

12 370-g. Certain rebates unl awful.

13 370-h. Exenpt sal es.

14 370-i. Enforcenent; civil penalties.

15 370-j. Limtations period for actions.




16 8§ 370. Short title. This act shall be known and nmay be
cited as the
17 "New York nmotor fuel marketing practices act".

EXPLANATI ON--Matter in italics (underscored) is new, matter in
brackets
[-] is old law to be omtted.
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1 8§ 370-a. Legislative findings and intent. The | egislature
finds that
2 fair and healthy conpetition in the marketing of notor fue

provi des
3 maxi rum benefits to consuners in this state and that certain

mar ket i ng
4 practices which inpair such conpetition are contrary to

the public

5 interest. Predatory practices and, in certain circunstances,
di scrimna-

6 tory practices constitute wunfair trade practices and anti -
conpetitive

7 restraints which reduce notor fuel industry conpetition and, if
left to

8 continue wunabated, wll ultimately threaten or harm the
consum ng

9 public. It is the intent of the legislature to pronpte and
encour age

10 conpetition to ensure the general welfare of citizens of this
state by

11 prohibiting such unfair practices.

12 8§ 370-b. Definitions. As used in this article:

13 (a) "Affiliate" neans any person whose stock is nore
than fifty

14 percent owned by, or who, regardl ess of stock ownership, is
controll ed

15 by or is under common control with, any other person

16 (b) "Conpetition" neans the vying for notor fuel sales
bet ween any two

17 or nore sellers in the sane rel evant geographi c narket.

18 (c) "Deal er" neans any person, other than a refiner or
whol esal er, who

19 is engaged in the business of selling notor fuel at a retai
outlet.

20 (d) "Direct |abor cost" neans the personnel costs incurred
and attrib-

21 utable to providing notor fuel sales at a retail outlet and
i ncl udes,

22 without linitation, the personnel costs relating to the

pur chase, stor-

23 age, inventory, and sale of notor fuel, the nmintenance of
equi prent ,

24 and environnental reporting and conpliance, but does not
i ncl ude the




25 costs of environnental cleanup or renediation. In no case
shall the

26 direct labor cost be less than the cost of one enpl oyee's
salary and

27 benefits, based upon that enpl oyee's working those hours in
whi ch the

28 retail outlet is providing notor fuel available to the public.

29 (e) "Mtor fuel" nmeans any petrol eum product including
any speci al

30 fuel which is used for the propul sion of any notor vehicle.

31 (f) "Nonrefiner" neans any person, other than a refiner
engaged in

32 the sale of notor fuel

33 (g) "Nonrefiner cost" nmeans the nonrefiner's invoice cost of
t he not or

34 fuel, by grade, less credit card allowances, trade

di scounts, and

35 rebates actually received, to which shall be added federal
state, and

36 local taxes and fees applicable to notor fuel; freight
charges to the

37 retail outlet; and direct |abor costs and the reasonable renta
val ue of

38 the retail outlet attributable to the sale of notor fuel by the
nonr efi -

39 ner. If motor fuel is sold with another itemat a conbi ned
price, nonre-

40 finer notor fuel cost shall also include the cost of the other
item and

41 the direct |abor costs and the reasonable rental val ue of
t he retai

42 outlet attributable to the retail sale of the itemby the
nonr ef i ner.

43 (h) "Persons" means any individual, public or private
corporations or

44 |imted liability corporations, conpanies, associations,
soci eti es,

45 firms, partnerships, limted liability partnerships, joint

stock compa-
46 nies, the United States, the state of New York and any of its

politica

47 subdi vi si ons or agents.

48 (i) "Posted terninal price" neans a refiner's posted price at
aterm-

49 nal, by grade of motor fuel, to the wholesale class of trade
within a

50 general trade area. If a refiner does not have a posted
termnal price

51 in a general trade area, such refiner's posted termnal price
shall be

52 deened to be no lower than the | owest posted term nal price
of not or

53 fuel of like grade and quality of any other refiner selling
to the

54 wholesale class of trade in the general trade area.

55 (j) "Reasonable rental val ue" neans the bona fide anmpbunt of
rent which




56 would reasonably be paid in an arms length transaction for
t he use of
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1 the specific individual retail outlet, including | and and
i nprovenents,
2 utilized for the sale of notor fuel. The value of the land and

i mprove-
3 nents shall include the costs of equi pnent, signage, utilities,

property
4 taxes, and insurance, if paid by the owner; environnenta

conpl i ance,
5 such as testing, detection, and containnent systens; but
does not
6 include the costs of environnental cleanup and renediation. In
det er m n-
7 ing the reasonable rental value of the specific retai
outlet, the
8 rental anpunt of conparable retail outlets in the relevant
geogr aphi c
9 market shall be considered. Wien notor fuel is sold at the
retail |eve
10 along with other products, the reasonable rental val ue
attributable to
11 the sale of notor fuel at the retail outlet shall be
al l ocated by the
12 percentage of gross sales attributable to notor fuel sales.
13 (k) "Refiner" means any person who produces and stores or
exchanges
14 nmotor fuel at a ternmnal facility and who sells or transfers
not or fue
15 through the loading rack at such termnal facility, and
i ncl udes an
16 affiliate of such refiner with respect to such affiliate's sale
of not or

17 fuel

18 (1) "Refiner cost" neans a refiner's posted term nal price
plus feder-

19 al, state, and |local taxes and fees applicable to notor

fuel; freight

20 charges to its retail outlet; and direct |abor costs and
reasonabl e

21 rental value of the retail outlet attributable to the
retail sale of

22 notor fuel by the refiner. If notor fuel is sold with another
itemat a

23 conmbined price, refiner cost shall also include the cost of
t he ot her

24 itemand direct |abor costs and reasonable rental value of
the retai

25 outlet attributable to the retail sale of the itemby the
refiner.

26 (m "Relevant geographic nmarket" neans the geographic area
of effec-

27 tive conpetition




28 (n) "Rent" neans the paynent of an anpunt by any person in
return for

29 the right to occupancy or use of the property of another

30 (o) "Reseller" neans any person who purchases notor fuel for
resale to

31 another person regardl ess whether such subsequent sale is at
retail or

32 to another reseller

33 (p) "Retail outlet" nmeans a facility, including | and and
i nprovenents,

34 where nmotor fuel is offered for sale at retail to the public.

35 (gq) "Sale" or "sell" nmeans any transfer, gift, barter, sale,
of fer for

36 sale, or advertisenent for sale in any nanner or by any neans
what soev-

37 er, including any transfer of notor fuel froma person to
itself or an

38 affiliate at another level of distribution, but does not
i ncl ude product

39 exchanges at the whol esal e | evel of distribution

40 (r) "Supplier" neans any person who conveys, transports or
ot herw se

41 causes notor fuel to be delivered to another person except
t hat any

42 person who conveys, transports or otherwi se causes notor
fuel to be

43 delivered as part of a retail sale shall not be considered a
supplier.

44 (s) "Terminal facility" mnmeans any inland, waterfront, or
of f shore

45 appurtenance on | and used for the purpose of receiving,
storing, handl -

46 ing, or transferring notor fuel, but does not include
bul k st orage

47 facilities owned or operated by a whol esal er

48 (t) "Whol esal er" neans any person, other than a refiner or
deal er, who

49 purchases notor fuel at a termnal facility and supplies notor
fuel to

50 retail outlets.

51 8§ 370-c. Predatory practices unlawful; exceptions.
(a)(1) It is

52 unlawful for any refiner engaged in commerce in this state to
sell any

53 grade or quality of notor fuel at a retail outlet at a price
which is
54 | ess than ninety-ei ght percent of the refiner cost where the
effect is
55 to injure conpetition
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1 (2) It is wunlawful for any nonrefiner engaged in
conmerce in this

2 state to sell any grade or quality of notor fuel at a retai
outlet at a




3 price which is |l ess than ninety-eight percent of the
nonr ef i ner cost

4 where the effect is to injure conpetition

5 (b) It is unlawful for any refiner, including any affiliate
or_agent

6 thereof, to sell any grade or quality of notor fuel at a
retail outlet

7 at a price that is |ess than ninety-ei ght percent of the
pri ce charged

8 by that refiner to any whol esal er or deal er under witten
contract for

9 the like grade and quality of notor fuel, to the extent that
t he whol e-

10 saler or dealer resells in the relevant geographic market
where the

11 refiner's retail price is in effect.

12 (c) (1) An isolated, inadvertent incident involving activity
prohi bit-

13 ed pursuant to subdivision (a) or (b) of this section shal
not be a

14 violation of this article.

15 (2) Arefiner's sale at a price which is less than
ni nety-ei ght

16 percent of the refiner cost or a nonrefiner's sale at a price
which is

17 less than ninety-eight percent of the nonrefiner cost made in
good faith

18 to neet an equally lowretail price of a conpetitor selling
notor fue

19 of like grade or quality in the same rel evant geographic
nmar ket whi ch

20 can be used in the sane notor vehicle, or of the sane or
simlar itens

21 in conbination with notor fuel of like grade or quality
whi ch can be

22 used in the sane notor vehicle, is not a violation of this
article.

23 8§ 370-d. Discrinmnatory practices unlawful; exceptions.
() 1t is

24 unlawful for any person engaged in conmerce in this state:

25 (1) To sell for resale any grade or quality of notor fue
at_a price

26 which is |l ess than ninety-eight percent of the price at which
the seller

27 contenporaneously sells notor fuel of like grade or quality to
anot her

28 person on the sane |level of distribution, in the sane cl ass
of trade,

29 and within the sane rel evant geographic market as the
pur chaser where

30 the effect is to injure conpetition

31 (2) To knowi ngly receive for resale any grade or quality of
not or fue

32 at a price which is |less than ninety-ei ght percent of the price
at whi ch

33 the seller fromwhich the notor fuel is purchased or received

cont enpo-




34 raneously sells notor fuel of |ike grade or quality to any
person on the

35 same level of distribution, in the sane class of trade, and
within the

36 same relevant geographic narket as the purchaser where the
effect is to

37 injure conpetition

38 (b) A sale of nmotor fuel of |like grade and quality at
different prices

39 to persons at the sane level of distribution is not a violation
of this

40 section if the difference in price is due to a difference in
the cost of

41 sale or delivery resulting fromdiffering nethods or quantities
at whi ch

42 the grade of motor fuel is sold or delivered.

43 (c) Subject to the limtations of subdivision (b) of
section three

44 hundred seventy-c of this article, a sale made in good faith to
neet an

45 equally low price of a conpetitor selling notor fuel of |ike
grade and

46 quality which can be used in the sane notor vehicle is not a
vi ol ation

47 of this section.

48 (d) It is unlawful for a refiner to sell any grade or quality
of not or

49 fuel to a wholesaler under witten contract at a price,
after addi ng

50 federal, state, and local taxes and fees, which is higher than
the net

51 price, after deducting all allowances, rebates, and di scounts,
at which

52 the refiner contenporaneously sells notor fuel of |ike grade
and quality

53 to a dealer in conpetition with any retail outlet supplied
by such

54 wholesaler, where the effect is to injure conpetition
except to the

55 extent that the difference in price is attributable to a
rebate, rent
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1 subsidy, or other concession which is offered to the
whol esal er on

2 proportionately equal or conparable terns.

3 (e) An isolated, inadvertent incident involving the activity
prohi bit-

4 ed pursuant to subdivision (a) or (d) of this section shal
not be a

5 wviolation of this article.

6 8§ 370-e. Discrinmnatory allocations unlawful. (a) It is
unl awful for

7 any person supplying nmotor fuel in this state tolimt or
al |l ocate the




8 quantity of notor fuel available to a reseller purchasing under
contract

9 fromsuch supplier because such reseller was prevented by such
supplier

10 from purchasing the nmininumaquantities such reseller was
obligated to

11 purchase from such supplier in the i nmmediately preceding
year, unless

12 the lintations or allocations are applied in a reasonable
and nondi s-

13 crimnatory manner anong all resellers supplied by such
supplier under

14 contract in a general trade area and the supplier's own retai
outlets.

15 (b) It is unlawful for a supplier to limt or allocate for
nore than

16 five consecutive days the quantity of notor fuel available to a
resell er

17 purchasing under contract from such supplier, unless the
limtations or

18 allocations are applied in a reasonable and
nondi scri m natory nanner

19 anong all resellers supplied by such supplier under contract in
a_gener -

20 al trade area and the supplier's own retail outlets.

21 8§ 370-f. Unfair practices unlawful. (a) It shall be
unlawful for a

22 refiner or other supplier to fix or maintain the retail price
of not or

23 fuel at a retail outlet supplied by that refiner or supplier
Not hing in

24 this section shall be construed to prevent a refiner or
supplier from

25 counseling concerning retail prices, provided no threat or
coercion is

26 used in the counseling. This subdivision shall not apply
to retail

27 outlets operated by the refiner or supplier

28 (b) It is unlawful for any person who supplies notor fuel to
a deal er

29 for resale and who |l eases a retail outlet to the dealer to
i "pose _any

30 material nodification in the contractual arrangenments during
t he term of

31 the contract, including a material nodification of the
| eased ret ai

32 outlet, unless such nodification is made in good faith and
based upon

33 reasonabl e busi ness practices.

34 8§ 370-g. Certain rebates unlawful. It is unlawful for any
person sell -

35 ing notor fuel to offer or give a rebate, rent subsidy, or
concessi on of

36 any kind in connection, either directly or indirectly, with
t he sal e of

37 notor fuel to a person for resale when the seller does not
provide, on




38 proportionately equal terns, the sane rebate, rent subsidy,
or _conces-

39 sion, or the equivalent of the rebate, rent subsidy, or
concession, to

40 all persons purchasing for resale in the rel evant
geogr aphi ¢ market,

41 where the effect is to injure conpetition. If a whol esal er
receives a

42 rebate, rent subsidy, or concession, the wholesaler nmnust
of fer on

43 proportionately equal terns, the rebate, rent subsidy, or
concessi on, or

44 the equivalent of the rebate, rent subsidy, or concession, to
any retai

45 outl et supplied by such whol esaler to the extent the
whol esal er passes

46 through such rebate, rent subsidy or concession. However, a
rebate, rent

47 subsidy, or concession nmade in good faith to neet the sane or a
conpar a-

48 ble rebate, rent subsidy, or concession of a conpetitor shal
not be a

49 violation of this article, provided that any person who sells
not or fue

50 to any whol esal er or deal er under witten contract for resale
in the

51 relevant geographic market shall offer the rebate, rent
subsi dy, or

52 concession, or the equival ent of such rebate, rent subsidy, or
conces-

53 sion, to all other sinmlarly situated whol esal ers and deal ers
on_pr opor -

54 tionately equal terns.

55 § 370-h. Exenpt sales. The provisions of this article shal

not apply
56 to the following retail sales by a refiner
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1 (a) A bona fide clearance sale for the purpose of

di scontinuing trade

2 in such notor fuel

3 (b) A final business |iquidation sale;

4 (c) A sale of the refiner's notor fuel by a fiduciary or
ot her officer

5 under the order or direction of any court; or

6 (d) Sales nmade during a grand opening to introduce a new or
r enndel ed

7 business not to exceed three days, which grand opening shal
be held

8 within sixty days from the date the new or renpdel ed
busi ness begi ns

9 operations.
10 8§ 370-i. Enforcenment; civil penalties. (a) Any person who

knowi ngly
11 violates this article shall be subject to a civil penalty not
to exceed




12 ten thousand dollars per violation. Each day that a violation
of this

13 article occurs shall be considered a separate violation, but
no civi

14 penalty shall exceed two hundred fifty thousand doll ars.

15 (b) Any conplaints regarding violations of this article shal
be first

16 filed with the state consuner protection board who shal
conduct an

17 investigation and may request in witing the production of
docunent s and

18 records as part of its investigation. Trade secrets and
proprietary

19 business information contained in the docunents or records
received hy

20 the state consuner protection board pursuant to a witten
request or a

21 subpoena are confidential. |If the person upon whom such request
was nade

22 fails to produce the docunments or records within thirty days
after the

23 date of the request, the state consuner protection board may
i ssue and

24 serve subpoenas to conpel the production of such docunents and
records.

25 |f any person shall refuse to conply with a subpoena issued
under this

26 section, the state consuner protection board nay petition a
court of

27 conpetent jurisdiction to enforce the subpoena and such
sanctions as the

28 court may direct. Refiners shall afford the state consuner
protection

29 board reasonabl e access to the refiners' posted termna
price. After

30 completion of an investigation, the state consuner
protection board

31 shall either: (i) dismss the conplaint follow ng a
deternination that

32 no violation occurred; (ii) dismss the conplaint follow ng a
determ -

33 nation that there has been a de nmninmus injury to conpetition;
or i

34 deternmne that a violation has likely occurred and, if so,
shal | attenpt

35 to resolve the natter by settlenent. If no settlenent is
achi eved, then

36 the matter shall be referred to the attorney general for
further

37 proceedings, including, if necessary, |egal action

38 (c) Any records, docunents, papers, maps, books, tapes,

phot ogr aphs,

39 files, sound recordings, or other business naterial, regardl ess
of form

40 or characteristics, obtained by the state consuner
protecti on board




41 pursuant to subpoena are confidential. At the conclusion of an
i nvesti -

42 gation, any nmtter deternm ned by the state consumner
protecti on board,

43 the attorney general, or by a federal or state judicial or
adm ni stra-

44 tive body, to be a trade secret or proprietary confidentia
busi ness

45 information held by either the state consunmer protection board
or the

46 attorney general pursuant to such investigation shall be
consi der ed

47 confidential. Such materials nay be used in any adnmnistrative
or judi-

48 cial proceeding so long as the confidential or proprietary
nature of the

49 material is maintained.

50 (d) The civil penalty inposed under this section and/or any
i njunctive

51 relief nay be sought in a civil action brought by the
attorney genera

52 in any court of conpetent jurisdiction. If the attorney genera
prevails

53 in acivil action, the court may award the attorney genera
reasonabl e

54 attorneys' fees as it deens appropriate.
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1 § 370-j. VLinmtations period for actions. Any action
brought by the
2 attorney general shall be commrenced within two years after the

al | eged
3 violation occurred or should reasonably have been di scovered.
4 8 2. Subdivision 2 of section 553 of the executive |aw, as

anended by
5 chapter 650 of the laws of 1974, is amended to read as foll ows:

6 2. The executive director shall have the power and duty to:

7 a. receive complaints of consuners and refer themto the
appropriate

8 federal, state or |ocal agency authorized by | aw for

appropriate action

9 on such conpl aints;

10 b. advi se and make reconmendations to the governor on matters
affect -

11 ing the consuners of the state and pronote and encourage the
protection

12 of the legitimate interests of consumers within the state;
[ and]

13 c. on behalf of the board, initiate, intervene in, or
participate in

14 any proceedings before the public service commssion, to
t he extent

15 authorized by [seetioens] section twenty-four-a, seventy-one,
ei ghty-four

16 or ninety-six of the public service law or any other
appl i cabl e



17 provision of law, where he deens such initiation,
intervention or

18 participation to be necessary or appropriate[-]; and

19 d. on behalf of the board, initiate, investigate, attenpt to
resol ve,

20 and if necessary refer to the attorney general any natters or
conpl ai nts

21 received pursuant to article twenty-four-B of the genera
busi ness | aw

22 as provided in such article.

23 8§ 3. This act shall take effect imrediately and shall expire
and be

24 deened repealed 3 years after such date

NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(e)

Bl LL NUVBER: A8398

SPONSOR: Rul es ( Tonko)

TITLE OF BILL: An act to anend the general business |aw and the exec-
utive law, in relation to enacting the "New York notor fuel narketing
practices act"; and providing for the repeal of such provisions upon

t he

expiration thereof

PURPCSE: This legislation would preserve and pronote conpetition in
the marketing of notor fuel in New York State

SUMVARY OF PROVI SIONS:  Section one of this measure amends the Genera
Busi ness Law by adding a new article 24-B, entitled the "Mtor Fue
Marketing Practices Act,"” which outlines and makes unl awful certain
predatory and discrimnatory pricing practices and rebates, exenpts
certain sales and sets civil penalties and enforcenment. Section two of
t hi s neasure anends subdivision two of § 553 of the Executive Law,

aut horizing the Executive Director of the Consuner Protection Board to
initiate, investigate, attenpt to resolve and if necessary refer to the
Attorney General, any conplaint received regardi ng these provi sions.

JUSTI FI CATI ON: A key conponent of the petrol eum market in New York
State is independent marketers who do not manufacture their own notor
fuel (gasoline, diesel fuel) but provide the marketplace with an
aggres-

sive, innovative and price conpetitive sector. In the past these

mar ket -

ers have provided an effective yardstick keeping prices conpetitive by
seeki ng | ower cost supply and bringing entrepreneurial cost-
efficiencies

to the market. This |egislation wuld prohibit pricing practices
designed to dimnish or elimnate the independent sector which, over




time would yield higher prices and an overall |ess efficient narket-
pl ace.

| ndependent marketers of notor fuel are vital to a healthy, conpetitive
mar ket pl ace, but are unable to survive subsidized bel ow cost pricing at
the retail |evel by non-independent sectors of the market. Fair and
heal thy conpetition in the marketing of notor fuel provides naximum
benefits to the consuners of the state, and certain nmarket practices
whi ch inmpair such conpetition are contrary to the public interest.
Predatory pricing practices are unfair trade practices and restraints
that adversely affect notor fuel conpetition. Subsidized pricing is

i nherently predatory because it is unfair and destructive to, and
reduces conpetition in, the notor fuel marketing industry. |Independent
mar ket ers nust be protected from subsidi zed and predatory pri cing.

LEQ SLATI VE H STORY: S.4522-B of 2002, S.777 of 2000, S.2772-A of
1998, S. 7299 of 1996.

FI SCAL | VPLI CATI ONS:  None

EFFECTI VE DATE: This act shall take effect inmediately and shal
expire and be deened repeal ed three years after the effective date.




